BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation
Against:

John Winthrop Pierce, M.D.

)

)

)

) Case No. 800-2017-030938
¢ )

)

)

)

)

)

Physician's and Surgeon's
Certificate No. G 45225

Respondent.

DECISION

The attached Stipulated Surrender of License and Order is hereby
adopted as the Decision and Order of the Medical Board of California,
Department of Consumer Affairs, State of California.

This Decision shall become effective at 5:00 p.m. on December 31, 2019.

IT IS SO ORDERED _ 131y 31, 2019.

MEDICAL BOARD OF CALIFORNIA

By:
Kimberly Kirch
Executive Director
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1 || XAVIER BECERRA
Attorney General of California
2 |l JANE ZACK SIMON : :
Supervising Deputy Attorney General
3 || State Bar No. 116564
455 Golden Gate Avenue, Suite 11000
4 San Francisco, CA 94102-7004
Telephone: (415) 510-3521
5 Facsimile: (415) 703-5480
E-mail: Janezack.simon@doj.ca.gov
6 || Attorneys for Complainant
7 ,
. BEFORE THE
8 MEDICAL BOARD OF CALIFORNIA
9 DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA
10
11 In the Matter of the Accusation Against: Case No. 800-2017-030938
12 J OHN WINTHROP PIERCE, M.D. OAH No. 2019030645
2480 Mission Street, Ste 329 I
13 || SanFrancisco, CA94110 | STIPULATED SURRENDER OF
LICENSE AND ORDER
14 Physician's and Surgeon's Certificate No. G .
45225
15
Respondent.
16
17 IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-
18 || entitled proceedings that the following matters are true:
19 PARTIES '
20 1.  Kimberly Kirchmeyer (Complainant) is the Executive Director of the Medical Board
o1 || of California (Board). She brought this actibn solely in her official capacity and is represented in
22 || this matter by Xavier Becerra, Attorney General of the State of California, by Jane Zack Simon,
23 || Supervising Deputy Attorney Genefal.
24 2.  John Winthrop Pierce, MI.D. (Respondent) is represented in this proceeding by Dexter
25 || B. Louie of Hassard Bonnington LLP, 275 Battery Street Suite 1600, San Francisco, CA 94111-
.26 || 3370.
27 3. Onluly 6, 1981, the Board issued Physician's and Surgeon's Certificate No. G 45225
28 || to John Winthrop Pierce, M.D. The Physician's and Surgeon's Certificate was in full force and

1
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1 || effect at all times relevant to the charges brought in Accusation No. 800-2017-030938 and will
2 || expire on April 30, 2021, unless renewed.
3 JURISDICTION 4
4 4 Accusation No. 800-2017-030938 was filed before the Board, and is currently
5 || pending against Respondent. The Accusation and all other statutorily required documents were
6 || properly served on Respondent, who timely ﬁled his Notice of Defense contesting the
7 || Accusation. A copy of Accusation No. 800-2017-030938 is attached as Exhibit A.
ADVISEMENT AND WAIVERS
9 5. Respondent has carefully read, fully discussed with counsel, and understands the
10 || charges and allegations in Accusation No. 800-2017-030938. Respondent also has carefully read,
11 || fully dis’cussed: with couns_el, and understands the effects of this Stipulated Surrendér of License
12 || and Order. |
' 13 6. Respondent is fully aware of his legal rights in this maﬁer, including the right to 3:
14 || hearing on the charges and allegations in the Accusation; the right to confront andicross-examine
15 || the witnesses against him; the right to present evidegce and to testify on his own b‘ehalf; the right
16 || to the issuance of subpoenas to compel the attendance of witnesses and the production of
17 || documents; the right to reconsideration and court review of an adverse decision; and all other
18 || rights accorded by the California Administrative Procedure Act and other applicable laws.
19 7 Reépondent voluntarily, knowingly, and intelligently waives and gives up each and
20 || every right set forth above.
21 CULPABILITY
22 8. Respondent‘ understands that the charges and allegations in Accusation No. 800-2017-
23 || 030938, if proven at a hearing, constitute cause for imposing discipline upon his Physician's and
24 || Surgeon's Certificate.
25 9. F or‘the purpose of resolving the Accusation without the expense and uncertainty of
26.|| further proceedings, Respondent agrees that, at a hearing, Complainant could establish a factual
27 || basis for the charges in the Accusation and that those charges constitute cause for discipline.
28
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- Respondent hereby gives up his right to contest that cause for discipline exists based on those

charges.
10. Respondent understands that by signing this stipulation he enables the Boatd to issue
an order acéepting the surrender of his Physician's and Surgeon's Certificate without further

process.

CONTINGENCY
11. This étipulation shall be subject to approval By the Board. Respondent .understands
and-agrees fhat counsel for Complainant and the staff of the Board may coﬁlmunicate directly
with the Board regarding this stipulation and surrender, without ﬂotice to or participation by
Respondent or his counsel. By signing the stipulation, Respondent understands and agrees that he
may not withdraw his agreement or seek to rescind the stipulation prior to the time the Board

considers and acts upon it. If the Board fails to adopt this stipulation as its Decision and Order,

" the Stipulated Surrender and Disciplinary Order shall be of no force or effect, except for fhis |

paragraph, it shall be inadmissible in any legal action between the parties, and the Board shall not
be disqualified from further action by having considered this matter. ’

12.  The parties understand and agree that Portable Document F oﬁnat (PDF) and facsimile
copies of this Stipulated Surrender 6f License and Order, including PDF and facsimile signatures
thereto, shall have the same force and effect as the originals.

13.  In consideration of the foregoing admissions and st.ipulations,'the parties agree that

the Board may, without further notice or formal proceeding, issue and enter the following Order:

21
22
23
24
25
26
27
28

ORDER
IT IS HEREBY ORDERED that Physician's and Surgeon's Certificate No. G 45225, issued
to Respondent John Winthrop Pierce, M.D., is surrendered and accepted by the Board.
1. The surrender of Respondent's Physician's and Surgeon's Certificate and the
acceptance of the surrendered license by the Board shall constitute the imposition of discipline
against Respondent. This stipulation constitutes a record of the discipline and shall bec;ome a part

of Respondent's license history with the Board.

3
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1 2. Respondent shall lose all rights and privileges as a Physician and Surgeon in
2 || California as of the effective date of the Board's Decision and Order.
3 3. Respondent shall cause to be delivered to the Board his pocket license and, if one was
4 || issued, his wall certificate on or before the effective date of the Decision and Order.
5 4. If Respondent ever files an application for licensure or a petition for reinstatérrlent in
6 || the State of California, the Board slhall treat it as a petition for reinstatement. Respondent must
7 || comply with all the laws, regulations ancl procedures for reinstatement of a revoked or
8 || surrendered license in effect at the time the pétition is filed, and all of the charges and allegations
9 || contained in Accusation No. 800-2017-030938 shall be cle_emed to be true, correct and admitted
10 || by Respondent when the Board determines whether to grant or deny the petition. |
11 5 If Respondent should ever apply or reapply for a new license or certification, or
12 (| petition for reinstatement of a license, by any other health care licensing agency in the S’late' of
T 13 || California, all of the charges and allegations contained in Accusation, No: 800-2017-030938 shall |
14 || be deemed to be true, correct, and adnlitted by Respondent for the purpose of any Statement of
' 15 || Issues or any otller proceeding éeeking to deny or restrict licensure.
16 ‘ ACCEPTANCE
17 I have carefully read the above Stipulated Surrender of License and Order and have fully
18 || discussed it with my attorn'e}l. I'understand the stipulation and the effect it will have on my
19 || Physician's and Surgeon's Certificate. [ enter into this Stipulated Surrender of License and Order
' 20 || voluntarily, knowingly, and intelligently, and agree to be bound by. the Decision and Order of the
21 || Medical Board of Cahfomla MQW m,bj
22 || DATED: 7 llﬁ 19 $ M\
\JOHN WINTHROP PIERCE, M.D. ‘
‘ 23 Respondent ‘
24 I have read and fiilly discussed with Resporldent JOHN WIN‘THROP PIERCE, M.D. the
25 || terms and conditions and other matters contained in this Stipulated\Surrender of License and
26 || Order. 1 approve its form and content.
27 || patep: T/ 1% 9 k
)% ) DEXTER B.LOUIE™
Attorney for Respondent
4
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- ENDORSEMENT _
2 The foregoing Stipulated Surrender of Li;:ense and Order is hereby respectﬁllly éubmitted |
j for consideration by the Medical Board of California of the Department of Consumer A ffairs.
5 DATED: ) \ \ 0‘\ \ 0\ Respectfully submitted,
L : XAVIER BECERRA :
6 . Attorney General of California _
7 (1 .
8 My o J%\
NE ZACK SIMON
9 Superviging DeRuty Attorney General
Attorneys for Complagnant
10
11
12 || sF2018501026 i
21539998.docx )
13
14
15
16
17
18
19
20 ! .
21
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25
26
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28
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“herein and will expire on April 30, 2019, unless renewed.

FILED

, . STATE OF CALIFORNIA
XAVIER BECERRA MEDICAL BOARD OF CALIFORNIA
Attorney General of California - SACRAMENTO_ 2018 -
JANE ZACK SIMON BY Q. Ffeiickr : ANALYST

Supervising Deputy Attorney General
LYNNE K. DOMBROWSKI
Deputy Attorney General
State Bar No. 128080
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (41 5) 510-3439
, Facsimile: (415) 703-5480 -
E-mail: Lynne.Dombrowski@doj.ca. gov
Attorneys Jfor Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
_In the Matter of the Accusation Against: Case No. 800-2017-030938
John Winthrop Pierce, M.D. ACCUSATION

2480 Mission Street, Ste. 329
San Francisco, CA 94110

Physician's and Sﬁrgeon’s Certificate
No. G 45225,

Respondent.

Complainant alleges:

PARTIES _

1.  Kimberly i(iréhmeyef.(Complainant) brings this Accusation solely in her official
capacity as the Executive Director of the Medical Board of California, Department of Consumer
A_ffairs (Board). '

2. Onor ab';aut July 6, 1981, the Medical Board issued Physician;s and Surgeon's
Certificate Number G 45225 to John Winthrop.Pierce, M.D. (Respondent). The Physician's and

Surgeon's Certificate was in full force and effect at all times relevant to the charges brought'

o
I
1
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DISCIPLINARY HISTORY

3. OnJanuary 9, 2008, the Board filed an Accusation against Respondent in Medical
Board Case No. 03-2006-172261 that alleged causes for discipline for unprofessional c_onducf
(Bus. & Prof. Code §2234), failure to maintain adequatg records (Bus. & Prof. Code §2266), aﬁq
aiding and abetting the unlicensed practice of medicine (Bus. & Prof. Code §2264). The
alfegations in the Accusation involved Respondent’s medical care, acts and omissions, rendéred '
to one patient.

| 4.  OnNovember 25, 2008, the Board issued a Decision and Order in Accusat:ion Case
No. 03-2006-172é61, which became effective on December 24,2008. Based on the Decision,
Respondent’s Physician’-s and Surgeon’s Certificate No. G45225 was disciplined with a public
reprimand and Respondent.was required to complete a Professional Boundaries Progr.am and
courses in Medical Record Keeping and in Ethics. “
| . JURISDICTION .

. 5. This Accﬁsation is brought before the Board, under the authority of the following
laws. All section references are to the Business and Professions Code unless otherwise indicated.

6.  Section 2227 of the Code states:

“(a) A licensee whose matter has been heard by an administrative law judge of the Medical
Quality Hearing Panel as designated in Section 11371 of the Government Code, or whose default
has been entered, and who is found 'guilt}.l, or who has entered into a stipulation for disciplinary
action with the board, may, in accordance with the provisions of this chapter:

“(1) Have his or her license revoked upon order of the board.

“2) Have his or—her right to practice suspended for a period.not to exceed one year upon
order of the board. . '

“(3)‘Be placed on probation and be required to pay the costs-of probation monitoring upon .
order of the board.

“(4) Be publicly reprimanded by the board. The public reprimand may include a

requirement that the licensee complete relevant educational courses approved by the board.

2
_ (JOHN WINTHROP PIERCE, M.D.) ACCUSATION NO. 800-2017-030938
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. Section 803.1.”

“(5) Have any other action faken in relation to discipline as part of an order of probation, as
the board or an aciminiétrative law judge rﬁay deem proper.

“(b) Any matter heard pursuant to subciivision (2), except for warning letters, medicé}
review or advisory conferences, professional competency examinations, continuing education
activities, and cost reimbursement aséociated therewith that are agreed to with the board and
successfully completed by the licensee, or other matters made confidential or privileged by

existing law, is deemed public, and shall be made available to the public by the board ﬁursuant to

7.  Section 2234 of the Code states:

“The board shall take action against any licensee who is charged with unprofessional
conduct. In addition to other provisions of this aﬁicle, unprofessional conduct includes, but is not
limited to, the following: | '

“(a) Violating or attemptiﬁg to violate, directly or indirectly, assisting in or abetting the
violation of, or conspiring to violate any provision of this chapter.

“(b) Gross n_egligence.

“(c) Repeated negligent acts. To be repeated, there must be two or more negligent acts or '
omissions. An initial negligent act or omission followed by a séparate and d.istinct departure from
the applicable standard of care shall constitute repeated ﬁegligent acts.

" “(1) An initial negligent diagnosis followed by an act or omission medically appropriate for
that negligent diagﬁosi_s of the patient\sﬁall constitute a single negligent act.

“(2) When the standard of care ;écjuires a change in the diagnosis, act, or omission that
conétitutes the negligent act described in paragraph (1), including, but not limited to, a
reevaluation of the diagnosis or a change in treatment, and the licensee's conduct departs from the
applicable standard of care, each departure constitutes a separate and distinct breach of the
standard of care.

“(d) Incoxppetence.

“(e) The commission of any act in‘volving dishonesty or corruption which is substantially

related to the qualifications, functions, or duties of a physician and surgeon.

3
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“(f) Any action or conduct which would have warranted the denial of a certificate.

“(g) The practice of medicine from this state into another state or country without meeting
the legal requirements of that state or country for the practice of medicine. Section 2314 shall not
apply to this subdivision. This subdivision shall beconie operative upon the implementation of the
proposed registration program described in Section 2052.5.

“(h) The repeated failﬁre by a certificate holder, in the absence of gc;od cause, to attend and
participate in an interview by fhe board. This subdivision shall only apply to a ccrtiﬁcate'holdef
who is the subject of an investigation by the board.” '

8.  Section 2242 states, in pertinent part:

“(a) Prescribing, dispensing, or furnishing dangerous drugs é_s’ defined in Section 4022
without an appropriate prior examination and a medical indication, constitutes unprofessional
conduct.”

9.  Section 2266 of the Code states:

“The failure of a physician and surgeon to maintain adequate and é_ccurate records rélating
to the provision of services to their patients constitutes unprofessional conduct.”

10.  Section 725 of the Code states:

"(a) Repeated acts of clearly excessive prescribing, furnishing, dispensir;g-, o.r administering
of drugs or treatment, repeatéd acts of blearly excessive use of diagnostic _procedures, or repeated.
acts of clearly excessive use of diagnosﬁc or treatment facilities aé determined by the standard of
the community of licensees i§ unprofessional conduct for a physician and sufgeon, dentist,
podiatrist, psychologist, physical therapist, chiropractor, optometrist, spec\ech—language
pathologist, or audiologist. .

"'(b) Any person who engages in repeated acts of clearly exce‘ssive prescribing or .
administering of drugs or treatment is guilty of a misdemeanor and shall be punished by a fine of.
not less than ohe hundrc;.d dollars ($100) nor more than six hundred dollars ($600), or by

imprisonment for a term of not less than 60 days nor more than 180 days, or by both that fine and

imprisonment. .

4

(JOHN WINTHROP PIERCE, M.D.) ACCUSATION NO. 800-2017-03093¢

P-28430 _ 00011



© © g & wn A

10
11
12
13
14
15

16
17
18
19
20
21
2
23
2

© 25

26
27
28

"(c) A practitioner who ﬂas a'medical basis for prescribing, furnishing, dispehsing, or
administering dangerous Idrugs or prescription controlled substances shall not be subject to
disciplinary action or prosecution under this section. |

"(d) No physician and surgeon shall be subj écﬁ to disciplinary action puréuant to this section
for treating intractable pain in compliance with Section 2241.5."

PERTINENT CONTROLLED SUBSTANCES/DAN GEROUS DRUGS

11. Adderall, a trade name for a combination of mixed salts of a single-entity
amphetamine product (dextroamphetamine sulphate, dextroamphetamine saécharate,
afnpﬁeté.mine sulfate, amphetamine aspartate), is a central nervous system (CNS) stimulant. ‘It is
a Schedule II controlled substance as defined by section 11055 of the Health and Safety, ’Code and
a dangerous drug as defined in Bﬁsiness and Professions Code section 4022. Adderallis
indicated for the treatment of attention deficit hyperactivity disorcier (ADHD) and of narcolepsy.

12.  Ambien, & trade name for zolpidenll tartrate, is a non-benzodiazepine hypnotic of the
imidasopyridine class. It is a Schedule IV controlled substance under Health and Safety Code
section 11057(d)(32) and is a dangerous drug as defined in Business and Professions Code
section 4022. It is indicated for the short-term treatment of insomnia. Itisa centra1 nervous
system (CNS) depressant and should be used cautiously in combination with o\fher CNS
depressants. Any CNS depressant could ﬁotentially enhance the CNS dep.ressive effects of
Aﬁbien. It should be administered cautiously to patieﬁts exhibiting signs or symptoms of
depression because of the risk of suicidé. Because of the risk of hagituation and dependence,
individuals with a history of addiction to or abuse of drugs or élcohol should be carefully
ﬁlonitor‘ed while receiving Ambien. 4 _ |

13.  Effexor XR, a trade name for venlafaxine hydrochloride, is an anti-depressant of the
group of drugs called selective serotonin and norepinephrine reuptake inhibitoré (SSNRIs). Itis
indicated for the treatment of major depressive disorder, anxiety, and panic disorder. Itisa
dangerous drug as defined in Business and Professions Code section 4022.

14. Fentanyl is an opioid analgesic which can be administered by an inj ecﬁon, through a
transdermal patch (known as Duragesic). Itisa Schedule II controlled substance as defined by

5
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(“DEA”), section 1308.12 (b)(1)(vi) of Title 21 of the Code of Federal Regulations.

section 11055 of the Health and Safety Code and by Section 1308.12 of Title 21 of the Code of
Federal Regulations, and is a dangerous drug as defined in Buéiness and Professions Code section
4022. Fentanyl's primary effects are anesthesia and sedation. It is a strong opioid medication and
is indicated only for treatment of chronic pain (such as that of malignancy) that cannot be
managed by lesser means and that requires continuous opioid administration. Fentanyi presents a
risk of serious or life-threateﬁing hypoventilation. Use of fenfanyl together with other central
nervous system depressants, including alcohol, can result in increased risk to the patient.

15. Hydrocodone bitartrate with acetaminophen, which is known by the trade names
Norco or Vicodin, is a semi-synthetic opioid analgesic. Since October 2016, it is a Schedule II
controlled substance as defined by section 11055, subdivision (b) of the Health and Safety Code,
and by section 1308.13(e) of Title 21 of the Code of Federal Regulations ! and is a dangerous
drug as defined in Business and Profgssibns Code section 4022.

16. Lisinopril is an angiotensin converting enzyme (ACE) inhibitor that is indicated for
the treatment of high blood pressure (hypertension) and also congestive heart failure, Itisa
dangerous drug as defined in Business and Professions Code section 4022.

17. Methadone hyarochloride is a synthetic opioid analgesic with multiple actions
quantitatively similar to those of morphine. Methadone may be administered as an injectable
liquid or in the form of a tablet, disc, or oral solution. Itisa Schedule II controlled substance as
defined by section 1 105'5,' subdivision (c) of the Health and Safety Code, and by Section 1308.12
(c) of Title 21 of the Code of Federal Regulations, and is a dangerous drug as defined in Business
and Professions Code section 4022. Methadone can produce drug dependence of the morphine
type and, ther.efore, has the potential for being abused. Methadone should be used with caution
and in reduced dosage in batients who are concurrently receiving other opioid analgesics.

18. Morphine sulfate, knowﬁ by the trade name MS Contin, is an opioid pain medication
indicated for the management of pain severe ehough to require daily, around-the-clock, long-term

opioid treatment and for which alternative treatment options are inadequate. Morphine is a

! Effective October 6, 2014, all hydrocodone combination products were re-scheduled
from Schedule III to Schedulc 1I controlled substances by the Federal Drug Enforcement Agency

6
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 therapeutic effécts of oxycodone include anxiolysis, euphoria, and feelings of relaxation.

Schedule II controlled substance as defined by section 11055, subdivision (b) of the Health and
Safety Code and is a dangerous drug as defined in Business and Professions.Code section 4022.
Morphine is a highly addictive drug which may rapidly cause physical and psychological |
dependence and, as a result, éreates the:potential for being abused, misused, and diverte;d.

19. OxyIR and OxyContin are trade names for oxycodone hydrocMoﬁde controlled- -
release tablets. Oxycodone is a white odorless crystalline powder derived from an opium

alkaloid. It is a pure agonist opioid whose principal therapeutic action is analgesia. Other

OxyContin is a Schedule II controlled substance as defined by section }1055, subdivision (b)(1)
of the Health and Safety Code, and by Section 1308.12 (b)(1) of Title 21 of the Code of Federal
Regulations, and is a da_,ngerous.drug as defined in Business and Professions Code section 4022,

20: Phenobarbital is a barbiturate that is iridicated to treat or prevent seizures. It may aiso
be used as a short-term sedative. It is a Schedule IV controlled substance under Health and Safety
Code section 11057(d)(26) and is a dangerous'drug as defined in Business and Professions Code
section 4022. |

21. Promethazine with codeine cough syrup is a combination of promethazine
hydrochloride, phenylephrine hydroc;hloride, -and codeine phosphate. It is an anti-emetic, anti-
histamine, and antitugsive indicated for the temporary relief of cough .and other upper respiratory
symptoms. Itisa Schedulé V controlled substance under Healih and Safety Code section 11058
aﬁd section 1308.15 of Title 21 of the Code of Federal Regulations, and is a dangero.us drug as
defined in Business and Professions Code section 4022. ' Phenergan may significantly affect the
actions of other .drugs. It may increase, prolong, or intensify the sedative action of CNS
depressants. |

22. Soma, a trade name for carisoprodol, is a inuscle-relaxant and sedative. Itisa
Schedule III controlled substance as defined by section 11056, subdivision (e) of the Health and
Safety Code and by section 1308.13 () of Title 21 of the Code of Federal Regulations, and is a
dangerous drug as. defined in Business and Professions Code section 4022. Since the effects of

carisoprodol and alcohol or carisoprodol and other central nervous system depressants or

7
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psychotropic drugs may be addictive, appropriate caution should be exercised with patients who

take more than one of these agents snnultaneously

23, Tylenol No. 4 a trade name for a combination of acetaminophen (300 mg.) and
codeine (60 mg.), is an opioid pain medlcatlon. It is a combination opioid analgesic that is used
to relieve mild to moderately severe pain. It is a Schedule Il controlled substance under Health
and Safety Code sec.tioh 11056 and is a dangerous drug as defined in Business and Professions
Code section 4022. |
o 24. Valiumi, a trade name for diazepam, is a psychotropic drug used for the management
of anxiety disorders or for the short-term relief of the .-symptoms of éhxiety. It is a Schedule IV
controlled substance as defined by section 11057 of the Health and Safety Code and section
1308.14 of Title 21 of the Code of Federal Regulations, and is a déﬁgeroﬁs drug as defined in
Business’ and Professions Code section 4022. D1azepam can produce psychologlcal and physical
dependence and it'should be prescribed with caution particularly to addiction-prone individuals
(such as drug addicts and alcoholics) because of the predisposition of such patients to habituation
and dependence. |

25. Xanax is a trade name for alprazolam, a psychotropic triazolo-analo gﬁe of the
benzodiazepine class of central nervous system-active compounds. Xanax is used for the
management of anxiety disorders or for the short-term relief of the symp;toms of anxiety. Itisa
Schedule IV controlled substance as defined by section 11057, subdivision (d) of the Health and
Safety Code, and by section 1308.14 (c) of Title 21 of the Code of Fedefal Regulations, and isa
dangerous drug as defined in Business and Professions Code section 4022. Xanax has a central
nervous system depressant effect and patients should be cautioned about the simultaneous
ingestion of alcohol and other CNS depressant drugs during treatment with Xanax.
" ' | '
n ’
7 .
n
"
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. Norco 10/325 with one refill, and #90 Soma 350 mg. with one refill. Respondent noted a follow-

FIRST CAUSE FOR DISCIPLINE

(Unprofessional Conduct re Patient A: Gross Negligence and/or Repeated Neglig.el.lt Acts
and/or Excessive Prescribing and/or Prescribing without Appropria'te Examination/Medical |
" Indication.) | ‘

26. Respondent is subject to disciplinary act'}on for unprofessional conduct under sections
2234 subd. (b) and/or 2234 équ. (c) and/or 725 and/or 2242 subd. (a) in that Respondent’s
6vera11 conduct, acts aﬁd/or omissions, with regard to Patient A constitutes gross negligencé
and/or repeated negligent acts and/or excessive prescribing and/or prescribin.g without an
appropriate prior examination and a medical indication, as more fully described herein below.

27. Onor about March 1, 2013, Patient A, a\. 55-year-old male, saw Réspondent ax;d re-
established care after a period of at least 4 years, having been a patient of Respondent for many
years before 2008 or 2009. Patient A presented with a history of heavy tobacco use, anxiety
disorder, cofonary artery disease, recent aoﬂo-leﬁ subclavian bypass, cervical fusion, left renal
(artery) stent placement, left carotid endarterectomy. The patient was on home supplemental
oxygen and uged a ﬁnger oximeter. Respondent’s documented impressions at this visit included:
coronary artery disease, chronic obstru\étive pulmonary disease, hypertension, peripheral vascular'
disease, and chronic anxiety. Respondent’s impressions were not supported by any doc‘um-ent.ec.i
objective findings. No vital signs were documented. There was no documented impression of
pain, either chronic or acuté. Respondent noted that the patient presented with “non-stop talking”
and that the patient had no limitation of movement. Respondent’s plan was to continue the

patient’s medications and Respondent prescribed the following controlled substances: #180

up visit in 2 months. _
~28. On March 1, 2013, blood lab work for Patient A §vas collectéd. Respondent received
the resﬁlts on or about March 4, 2013. Most notable was a very high triglyceride level of 1301
mg./dL: ' .
29. On or about April 3,2013, Patient A obtained refills of #180 Norco 10/325 mg. and
#90 Soma 350 mg. . '
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30. On or about May 10, 2013,_Pati.ent A returned to Respondent’s office and was seen
by Respondeﬁt’s physician assistant. No examination was documented and there was no
documgntation that the abnormial lab results were discuéséd with the patient. Under physical
exam, the only note was “Very talkative.” There was ﬁo doc;umentation of the patient’s
compla;mts of pain, history of present illness, no deté}ils of physical features/symptoms, and no
vital signs were taken. The patient’s chief complaint noted was: “Says wine kills his pain.” The
impréssions listed were coronary artery disease and anxiety with no documented findings to
support those diagnoses. Respéndent issuéd prescriptions for #180 Norco 10/325 with one refill,
#90 Soma 350 mg. with one- refill, and added #90 Alprazolam 1 mg. with one refill. Patient A |
was to have follow-up visit in 2 months.

31. The monthly amount of Norco (hydrocodone with acetaminophen) prescribed to
Patient A by Respondent constitutes a high lev;al of a morphine-equivalent daily dose.

32.  On or about May 20, 2013, Patient A was found dead at his apartment. A ne'cropsy
showed a potentially toxic level of hydrocodone (0.61 mg./L). .No autopsy was performed. It
was noted that a caregiver reported that the patieqt was oxygen dependent, a smoker, and that he
abused alcohol and was a heavy .wine drinker. The caregiver also reported that, the night before
the patient died, he was drinking whiskey and taking medications. .

33. At aninterview on January 7, 2018 with the Medical Board’s investigator,
Respondent stated that it was his practice patterﬁ to continue his patients with the pain
medications that they were taking at the time of their first visit with him, as long as the
medications controlled the pain. Respondent would not change'or try to de-escalate the pain
medications and did not offer pain management alternatives. -

34. Respondent’s overall conduct, acts and/or omissions, with regard to Patient A, as set
forth in paragraphs 26 through 33 herein, constitutes unprofessional conduct and is therefore
subject to disciplinary action. More specifically, Réspondent ié guilty of unprofessional conduct
with regard to Patient A as follows: '

a, Respéndent prescribed controlled substances to Patient A without documenting an

appropriate examination and medical indications.
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'and/or repeated negligent acts and/or excessive prescnbmg and/or prescnbmg without an

b.  Respondent failed to document informed consent, advising the patient of the risks and
potential adverse effects of the controlled substances prescribed.

c.  Respondent failed to enter into a controlled substances agreement with Patient A that
established boundaries for the on-going prescribing of coﬁtrolled substances.

~.d.  Respondent issued prescriptions of Norco without documentation of the patient’s pain .
and the basis for the continued prescribing of opiates.‘ For exaﬁlple, there was no documentation .
of the patient’s response to the opiates that were prescribed on March 1, 2613. There were 110
details documented of the patient’s complaints of pain. There was also no documented
examination and evaluation of the lumbar/back region, the head, and/or the abdomen.

e.  Respondent failed to inform Patient A of the abnormal Eloqd test results indicating
severe hypertriglyceridemia and of the symptoms and risks of pa’ncreatitié, which may present aé
back pain. |

f.  Respondent failed to document an apprqpriate treatment plan.

SECOND CAUSE FOR DISCIPLINE

(Unprofessional Conduct re Patient B: Gross Negligence and/or Repeated Negligent Acts
and/or Excessive Prescribing and/or Prescribing without Appropriate Examination/Medical
Indication.)

35. Respondent is subject to disciplinary action for unprofessional conduct under sections
2234 subd. (b) and/or 2234 subd. (c) and/or.725 and/or 2242 subd. (a) in that Respondent’s

overall conduct, acts and/or omissions, with regard to Patient B constitutes gross negligence

appropnate prior examination and a med1ca1 indication, as more fully described herein below

36. Onor about December 21, 2011, Respondent saw Patient B who had no new
complaints. Respondent’s impressions noted were chronic leg edema, fatigue, and
hypogonadism. There were no ﬁndingé or o‘lcher details documented related to pain. On that day,
Patient B filled a prescription from Respondent for #20 Fentanyl 100 mcg/1 Hr. transdermal
patches. Respondent also continued to regularly prescribe morphine sulfate and Xanax to the

patient.
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‘gave him a B12 injection. Although the impression listed for the visit was “anemia”, there was

37. Respondent cdntinued to see Patient B on approximately a monthly basis through
2012 and continued to prescribe the basically same gombination of controlled substances:
morphine sulfate and Fentanyl transdermal patches without documenting findings to support the
prescribing. ' .

38. Onor about.May 14, 2012, Respondent saw Patient B and documented under
“Impressi'or{” diagnoses that included fatigue, pressure sore, and ankle/lower leg edema. '
Respondent added a préécription for #40 Adderall 10 mg. for Patient B without any documented
medical indication. There was no appropriate examination and no documentation of symptoms or
of a diagnosis of Attention Deficit Hyperactivity Disorder. There was also no documentation of
specific findings related to the patient’é level or type of pain. .

39.  Onor about J uly 16, 2012, Respondent saw Patient B and noted that the pat.ient was
released 9 days ago from the hospital. In addition to the chronic prescriptions for Fentanyl
patches, morphine, and Xan:;lx, Respondent prescribed to fatieﬁt B a high starting dose of
Alpl'razo.lam (1 mg. QID), without a documented medical indication and without specific findings
or a diagnosis to supp‘ort the prescription. The impression listed for that visit was only “bilateral
flank pain.”

40. .On or about September 10, 2012, Patient B saw Respondent’s physician assistant who

no documentation in the chart that a vitamin B12 deficiency was the cause of the patient’s
anemia.

41. Onor about December 6, 2013, Respondent saw Patient B and, without documenting
any examination or symptoms, noted the following prescrlpnons refills: #20 Fentanyl patches 100
meg./hr. (dated December 20, 2013); #60 Morphine sulfate IR 30 mg. (dated December 8, 2013
and December 23, 2013); and #120 Alprazolam 0.5 mg. (dated December 26, 2013). -

42. Respondent continued to see Patient B on approximately a monthly basis through
2014 and 2015. Respondent continued to prescribe the ba_lsically same combination of controlled
substances: Morphine sulfate, Fentanyl transdermal patches, and Alprazolam, without
documented findings to support the prescribing.
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43. Onor about. August 1, 2016, Respondent created a visit note that he saw the patient
for a routine visit, that the patient had run out of medications one day before the due date of July
30, 2016. Respondent noted that Patient B “appears his usual self.” Respondent noted that Patient _
was “seen at my place of residence July 30, 2016.” Respondent also noted that he issued, on July
30, prescriptions for an unspecified quantity of Fentanyl patches and for #120 Oxy IR 30 mg.
tablets. No speciﬁc examination or findings to support the prescribing were documented.

44. "Onor aboﬁt August 30, 2016, Respondent noted that Patient B “stays in various
places including my home when I am out of the country.” * ' .

45. During the course of Respondent’s care and treatment, Patienf B had multiple
episodes of withdrawals related to the prescribed controlled substances. For examinle:

a.  August 2, 2012: Alprazolam withdrawal was noted.

b. October 16, 2012: narcotic withdrawal was noted.

¢.  August27,2014: “polysubstance withdrawal” was noted.

d.  February 2,2015 : “Ran out of narcotics a few days ago” was noted.

e.  April 14,2017: “opioid dependence with withdrawal” was noted.

f. May 15, 2017: “Pt has been out of pain medication for 4 days . . . opioid depeﬁdence

wifh withdrawal” was noted.

46. During the course of Respondent’s care and treatment, Patient B reported on several
occasions that his controlled substances were stolen. Respondent failed to consider the potential
risk of diversion and failed to conduct urine toxicology screens. .

47. During at least four visits (May 23, 2012, November 7, 2016_, November 11, 2016,
and May 15, 2017), Respondent noted that Patient B had suicidal ideation and once evenhad a
plan.

48, ‘Respondent’s overall conduct, acts and/or omissions, with\regard to Patient B, as set
forth in paragraphs 35 through 47 herein, constitutes unprofessional conduct and is therefore
subject to disciplinary action. More speciﬁcal,ly, Respondent is guilty of unprofessional conduct
with regard to Patient B as follows: .

///
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medical indications to support his prescribing of other controlled substances, such as methadone,

the risks and potential adverse effects of the controlled substances prescribed.

pain.

a.  Respondent prescribed a combi(nation of two long-acting potent opioids (morphine
and Fentanyl pétches) to Patient B for many years without documenting an appropriate
examination and a medical indic':ation for the prescribing. Respondent also made no attempt to
de-escalatc the use of the combination of morphine and Fentanyl.

b.  Respondent also failed to document performing appropriate evaluations and specific

Adderall, Alprazolam, and Zolpidem.

c.  Respondent failed to document obtaining informed consent, advising the patient of

d.  Respondent failed to enter into a controlled substances/opioid agreement with Patient

B that established boundaries for the on-going prescribing of controlled substances for chronic

e.  Respondent prescribed Methadone to Patient B while also prescribing Morphine and
Fentanyl patches, which would be contra-indicated, without documenting an appropriate medical
indication for the prescribing.

f.  Respondent prescribed long-acting opioids to Patient B without offering alternatives
to the patient for pain management, both pharmacologic and nbn—pharmacologic. '

g.  When the patient preseﬁted with multiple episodes of withdrawals, Respondent did -
not evaluate and make adjustthents to the prescribing (dose, frequency, type) in pursuit of the goal
to use the lowest effective total daily dose of medication. |

h. Respohdent failed to consider the signiﬁcaﬁt clinical impact that his prescribed
médications had on Patient B, who had a history of depression, (implied) oﬁstructive sleep apnea,
multiple episodes of withdrawals, and a psychiatric hospitalization that Respondent briefly noted
on June 30, 2016 as'h_éving occurred 2 — 3 years prior. -

i Dﬁring the course of his treatment of the chronic prescribing of 4co.ntr011ed substances
to Patient B, Respondent failed to document an appropriate treatment plan, conduct periodic
réview, failed to consider the potential risk of diversion, and failed to conduct random urine
toxicology screens.
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‘Respondent’s overall conduct, acts and/or omissions, with regard to Patient C constitutes gross

Je On several occasions during the course of his care and treatment of Patient B,
Respondent failed to recognize a life-threatening psychiatric condi.tion and failed to immediately
refer Patient B to a psychiatric/mental health specialist. \

k.  Respondent demonstrated a lack of knowledge by failing to recognize that Patient B’s
multiple substance withdrawals (opioid and benzodiazepine) weré indications of the patierit’s
polysubstance abuse and not merely of dependeﬁce. . ‘

L. Respondent failed to refer, or to offer a referral to, Patient B to a formal Chemical
Dependency Program,

m. Respondent failed to maintain professional boundaries by allowing Patient B to visit -
and to reside at Respondent’s home. _

THIRD CAUSE FOR DISCIPLINE
(Unprofessional Conduct re Patient C: Gross Negligence and/or Repegtéd Negligent Acts -
and/or Excessive Prescribing and/or Prescribing without Appropriate Examinatioﬁ/Medical
Indication.)
49, Réspondent is subject to disciplinary _action for unprofessional conduct under

sections 2234 subd. (b) and/or 2234 subd. (c) and/or 725 and/or 2242 subd. (a) in that

negligence and/or repeated negligent acts and/or excessive prescribing and/or prescribing without
an appropriate prior examination and a medical indication, as more fully described herein below.
50.  On or about March 13, 2014, Respondent first saw Patient C, a 25-year-old male with
a history of depressi;)n, anxiety, Post Traumatic _Stress Disorder, ffactured facial bone in 2006,
tobacco use, and tattoos. Respondent noted that Pat.ient C said a dry cough “bothers him at
night.” Respondent’s assessment was Depression/Anxiety. Respondent prescribed an
unspecified amount of Promethazine with codeine cough syrup é.nd Effexor XR 225 mg. dail;lz
plus 5 reﬁlls. Respondent did not document an appropriate examination, findings, and quical

indications for his treatment. Respondent did not assess the cause of the cough. His prescription
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of the Promethazine with codeine cough syrup does not appear in the Controlled Substance

B LN

Utilization Review and Evaluation System.?

51. At the next visit on April 8, 2014, Respondent'notéd that Patient C attributed his
cough to his exposure to mold in his apartment. Respondent again prescribed an unspecified
amount of Promethazine with codeiné cough syrup, which does not appear in the CURES report.
Respondent noted that Patient C wanted anxiety medicine, said that he had taken some of his
aunt’s Xanax, and “it helped.” Respondent prescribed #30 Xanax/Alprazolam 0.5 mg. as a ten-
days supply. Respondent also issued another prescription for Efféxor XR. Respondent’s chart
notes do not document a complaint, examination, and diagnosis of back pain although it was
noted: “back exercises shown to patient.” |

. 52.  On or about May 14, 2014, Respondent saw Patient C who reported fhat his “back
went out récently” and that he was recently held up at gunﬁomt. Respondent I'io;ed that the
patieht was his “usual self” and did not document any specifics about the patient’s back pain
complaint. Respondent did not perform and document an examination of the back. Respondent
prescribed #30 Norco 10/325 and again prescribed an unspecified amount of Promethazine
“Blixir” with one refill. Respondent almost tripled the dose of Xanax to 4 mg. daily and he
refilled the prescription for Effexor XR. Responden.t"s assessment at the visit was PTSD/Anxiety
but there was no documentation with specific findings to support the diagnosés. Réspondent did
not attempt to refer Patient C to psychiatry. Respondent’s prescriptions for this visit do not
appear in the CURES report. ‘

53,  On or about June 19, 2014, Respondent saw Patient C and prescribed #60 Norco
10/325 to Patient C, which was a doubled increase of the prior dose, without a documented
medical indication. '

s4.  On or about July 21 2014, Respondent saw Patient C who appeared as “his usual
self.” Respondent’s assessment was chronic low back pain but Respondent did not document any

specific findings to support the diagnosis, except for left leg sciatica noted at the prior June visit.

2 The Controlled Substance Utilization Review and Evaluation System (CURES) isa
database of Schedule 11, IIT and IV controlled substance prescriptions.

16

(JOHN WINTHROP PIERCE, M.D.) ACCUSATION NO. 800-2017-030934

P-28430 _ 00023



N

O

10
11
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26
27
- 28

0w N O A~ Ww

Respondent increased the dosage and prescribed #90 Norco 10/325 to Patient C. The patient was
still being prescribed Xanax as well. | . |

55. Respondent glso noted at the July 21, 2014 vis'it'that Patient C’s mother said that her
son served in the military less than one year and never went to Afghanistan. She reported that
Patient C was on metﬁadoné after he was put on high doses of OxyContin.

56. On or about August 19, 2014, Respondent noted "that Patient C was arrested on
August 15, 2014, had his car impounded with the meds in a backpack in the trunk. He said that
he was with a friend and police found cocaine in a search of his car. Respondent did not .
prescribe Norco but prescribed Effexor XR and #30 Xanax 2 mg. Respondent did not perform or
order a urine toxicology screen. ‘

57. On or about September 2, 2014, two weeks .Iater, Respoﬁdcnt saw Patient C and
prescribed #60 Norco 10/325 and #60 Xanax 2 mg. Respondent did not document an
examination or specific findings, medical indications to support his prescribing.

58. A month later, on or about October 3, 2014, Respondent saw Patient C and noted that
two prescriptions had been issued to Patient C by another physician in Oakland on September 29,
2014, one for Promethazine with codeine cough syrup and one for Amoxicillin. Respondent

.issued prescriptions fbf Patient C for #100 Norco 10/325, #60 Xanax, and an unspecified amount
of Promethazine with codeine cough syrup. There is not documentation of an examination,
specific findings or medical indications to support the prescribing.

59.  On or about January 6, 2015, Respondent increased the prescription to #120 Norco
10/325 w1th0ut documenting a medlcal indication.

i 60. On November 2, 2015, Respondent’s note of Patient C’s visit states that he prescnbed |
#240 Methadone 10 mg. and #120 Diazepam 10 mg. (dated November 15, 2015 with 3 refills). It
is unclear whether these prescriptions were issued or dispensed to Patient C because the .
prescnpnons do not appear in the CURES report. There is no documented ﬁndmgs and med1ca1
indications to support the prescribing. ‘

61. Froﬁ 2015 through at least December 2016, Respondent continued to see Patient C

on approximately & monthly basis and préscribed a combination of Norco 10/325, Xanax, and
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Promethazine with co&eine cough syrup, without documenting appropriate examinations and
medical indications.

62. Stqrting in February 2015, Respondent regularly_ billed his office visits with Pz_iticnt C
under a “99213” CPT? code, which is not supported by his documentation.

63. Respondent’s overall conduct, acts and/or omissions, with regard to Patient C, as set
forth in paragraphs 49 through 62 herein, constitutes unprofessional conduct and is therefore -
subject to disciplinary action. More specifically, Respondent is guilty of unprofessional conduct
with regard to Patient C as follows: ' .

a.  Respondent failed to document performing appropriate evaluations and specific
medical indications to support his presc.ribing of controlled substances, his rapid dose escalation
of hydrocodone, and his prescribing a combination of codeine, opiates, and benzodiazepines.

b. Re;pondent failed to document obtaining informed conseht, advising Patient C of the
risks and potential adverse effects of the controlled substances prescfibed, particularly the
potential side effects of opiates in combination with other prescribed cohtrolled substances.

c.  Respondent failed to enter into a controlled substances agreement with Patient C that
established boundaries for the on-going prescribing of controlled substances for chronic pain.

d.  Respondent prescribed long-acting opioids to Patient C without attempting to-taper
the medications and/or without offering alternatives to the patient for pain management, both
pharmacologip and non-pharmacologic.

e.  During the course of his treatment of chronic prescribing of controlled substances,
Respondent failed to document a treatment plan and conduct periodic reviews, either by
reviewing the CURES or pharmacy profiles for Patient C and/or by obtaining random urine drug
toxicology screens, particularly when the patient demonstrated suspicious aberrant behavior.

f. Respondent prescribed and rapidly escalated the prescribing of a short-acting
benzodiazepine to Patient C who had a history of depression and anxiety.

1

3 This code is part of a family medical billing codes described by the numbers 99211~
99215. CPT 99213 represents the middle (level 3) office or other outpatient established office
patient visit and is part of the Healthcare Common Procedure Coding System (HCPCS).
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FOURTH CAUSE FOR DISCIPLINE

(Unprofessional Conduct re P,a_tient D: Gross Negligence and/or Repeated Negligent Acts -

"and/or Excessive Prescribing and/or Prescribing without Appropriate. Examination/Medical|

Indication.)
64. Res;:)ondent is sﬁbject to disciplinary action for unprofessional conduct under sections
2234 subd. (b) and/or 2234 subd. (c) and/or 725 and/or 2242 subd. (a) in that Respondent’s *
overall conduct, acts and/or omissions, with regard to Patient D constitutes gross negligence
and/or repeated negligent acts and/or excessive prescribing and/or prescribing without an
appropriate prior examinatiqn and a medical indication, as-more ﬁlly described herein below.

65. On or about August 19,2011, Respondent saw Patient D, a 44-year-old male

maintenance worker, after a gap of about 3 years. Patient D pfesented with a history of left knee

arthroscopy (five .years agd) for 16ft Anterior Cruciate Ligament.tear with left medial and lateral
meniscal teaf, septoplasty, marked transient hypertriglyceridemia, alcoholic hepatitis, erectile
dysfunction, gout with hyi)eruricemia, bilateral epicondylitis, chronic depression, hypertension, -
and tobacco use. Patient D reported that he had stopped drinking 18 months ago. Respondent’s
impressions were gout, hypertension, erectile dysfunction, and chronic depression. Routine labs
and uric acid test were ordered. A discus'sion about an orthopedic referral is noted withoﬁt any
specifics. Respondent prescribed #100 Vicodin ES with five refills.

66. During his treatment of Patient D, Respondent prescribed hydrocodone
% icqain/N orco) on a monthly Basis. ', _ .

67. On or about May 24, 2012, Respondeﬁt increased the dosage and prescribed #120
Norco with 2 refills. Also on that day, Respondent noted that he was contacted by a pharmacist
who questioned the high amounts of acetaminophen being prescribed to Patient D.

| 68. Onor gbout June 7,2012, Responde-nt noted that the patient was “apprehensive”
abOL.l;c surgery and needs health insurance. Respondent increased the brescription to #180 Norco -
for that month.
| 69. On or about February 20, 2015., Respondent increased the dosage and prescribed #240

Norco to Patient D.
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70. Respondent continued to prescribe #240 Norco monthly for Patient D through at least
December 2016. _

"71. Onor about September 18,.2015, Respondent received the results of Patient D’s
blood test that were abnormal, indicating unreconciled erythrocythemia, aka polycythemia.
Respondent did not document the reason for ordering the lab work and did not document taking
any action based on the abnormal rééu.lts. Respondent did not inform the patient of the risks and
did not obtain any subsequent lab tests to monitor the condition and evaluate the cause of the
abnormal results. | | |

72.  Onor about December 23, 2015, Patient D c}omp'lained of nocturia and dysuria after
sex. Respondent did not conduct an appropriate medical examination to address the patient’s
urinary symptoms and did not perform any follow-up.

73. Respondent’s overall c“onduct, acts and/or omissions, with régard to Patient b, as set
forth in paragraphs 64 through 72 herein, constitutes unprofession“al_conduct and is therefore
subject to disciplinary action. More specifically, Respondent is guilty of unprofessional conduct -
with regard to Patient D as follows:

a.  Respondent failed to document obtaining informed .cons{ant, advising the patient of
the risks and potential adverse side effects of the controlled sixbstanlces prescribed on a chronic
basis, particularly the potential side effects of opiates in combination with other préscribed
controlled substances and the risks regarding the amount of acetaniinophen. |

b.  Respondent prescribed long-acting opioids to Pé’-cient D without attempting to taper
the medications, particularly the hydrocodone, and/or without offering alternatives to the pé.tient :
for pain management, both pharmacologic and n‘on-pharmaconlogic. _

c.  Respondent prescribed excessive amounts of acetaminophen to Patient D, who had a
substantial histofy of alcohol use, without an appropriate medical indication and without
moﬂtoﬁng the patient’s liver function.

. d.  Respondent prescribed a short-acting benzodiaiepine (Xanax/Alprazolam) to Patient

D without documenting an appropriate examination and medical indication. Respondent’s
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prescribing Alprazolam in combination with opiates created a high risk for complications in
Patient D who had a history of alcohol hepatitis. '

e.  During the course of his treatment of chronic p.rescribiﬁg of controlled substances to
Patient D, Respondent failed to document a treatment plan and conduct periodic reviews, such as
by obtaining random ur'mé drug toxicology screens. |

f. Respondex.lt failed to eﬁter into a controlled substances agreement with Patient D that
established boundgries for the on-going prescribing of controlled substances for chronic pain.

g. Respondent failed to appropri'atel)'f evaluate and follow-up with the patient’s urinary |
complaints from af least December 2015 to Fcbfuary 2016.

h.  Respondent failed to appropriately evaluate and follow-up with Patient D’s abnormal
and unreconciled elevated hemoglobin blood test results in September 2015.

’ . Respondent billed his office visits with Patient D under a “99213” CPT code, whi.ch
is not supported by his documentation. ' '

FIFTH CAUSE FOR DISCIPLINE

(Unprofessional Conduct re Patient E: Gross Néglfgence and/or Repeated Neg}igent Acts
and/or Excéssive Prescribing and/or Prescribing without Appropriate Ethination/Medi.cal
Indication.)

74. Respondent is subject to diséiplix;ary actioﬁ for unprofessional conduct under sections
2234 subd. (bj and/or'2234 subd. (c) and/or 725'and/or 2242 subd. (a) in that Respondent’s
overall conduct, acts and/or omissions, .with-regard to Patient E constitutes_ gross negligencc
and/or repeated negligent acts and/or excessive prescribing and/or prescribing without an
appropriate prior examination and a medical indication, as more fully described herein below.

75.  On or about November 9, 2010, Respondent saw Patient E, a 68-year-old male, and
noted that the patient had a history that included Chroﬁic Obstructive Pulmonary Disease
(COPD), hypertension, “heavy drinker” in remission, tobacco use, who had been seeing'a
psychiatrist “for years.”

76. Respondent saw Patient E regularly, about every two months.
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_examination with a description of the patient’s symptoms, the location, character, and duration of

relief or relieving factors.

77. Onor about April 24, 2014, Responcient saw Patient E and noted that the patient had
been prescribed phenobarbital by a psychiatrist who was about to retire, and Patient E Wan‘teci
Respondent to now prescribe bhen‘obarbital. Respondent issued to Pa;cient E prescribtions for
#100 phenoBarbital 16.2 mg. with 5 refills and for #45 Tylenol with codeine with 3 refills.

78.. After April 24, 2014, Respondent prescribed, on a ‘rnor;thly basis, either #100 or #§O
phenobarbital to Patient E in combination with prescriptions for Tylenol with codeine.

79. Respondent’s medical records are inaccurate and conflicting for what appears to be
two separate visits on October 16, 2014. The first chart note indicates that the patient’s hands are
hurting, with swollen jc')ints,.and a referral to Rheumatology. The second chart note for that same
date indicates no hand swelling and the assessment was “Essentially Normal Exam” with no
specialist referral. The note also states that Patient ‘E never corisumed alcohol and did not have
HIV risk factors yet the patieﬁt-had a history of excessive alcohol use.

80. Between at least February 2015 and September 2015 anci also March 31, 2016 and .
June 5, 2017, Respondent regularly billed his office visité with Patient E under a “99213” CPT
éode, which is not supported by his c‘iocumentation. )
81. Although Respondent geﬁerally noted diagnoses that included back pain and/or

chronic pain, Respondent did not provide sufficient information of an adequate history and
the pain and of the alleviating, precipitating, or associated factors, and/or whether there was any

82. In the chart note for a visit on April 12,2016, Respondent noted that Patient E was
seen in the hospital ER on April 3 wiih back pain and anxiety.

- 83 Duriné the course of treatment with Respondent, Patient E reported depression, e.g.
on September 7, 2012, October 16, 2014, OCtober 23,2015, and May 5, 2017. Respondent, -
howeve;, did not document performing an appropriate evaluation, treatment plan, 61: referral in
1;esponse to -the patient’s depression.

84. At multiple visits, Patient E complained of constipation and had significant weight

loss, particularly from November 2013 to May 2017.
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. medical indications to support his prescribing of controlled substances, particularly

\

85. On or about December 23, 2016, Respondent saw Patient E for a post-ER visit. He .
noted that the ER visit was because the patient had a “panic attack,” No further evaluation was
documented. Respondent noted that the patient’s drug plan would not pay for phenobarbital.
Respondent prescribed #90 Diazepam 10 mg. TID with 3 refills, for “generali-zed anxiety
disorder.” This initial dose of Diazepam was 30 mg. daily, for the first four months. Respondent
also increased the prescribeci amount-of Tylenol #4 from #120 pills mpﬁthly to #180 pills monthly
without a documented medical indice;tion.

86. Respondent’s overall conduct, acts and/or omissions, with regard to Patient E, as set
forth in paragraphs 74 through 85 herein, constitutes unprofe.ssional‘ conduct an'ci is therefore
subject to disciplinary action. More specifically, Respondent is guilty of unprofessional conduct
with regard to Patient E as follows: .

a.  Respondent failed to document performing appropriate evaluations and specific

opiates/hydrocodone and phenobarbital.

b.  Respondent failed to document obtaining informed consent, advising the patient of
the risks and potential adverse effects of the controlled substances prescribed, particularly the
potential side effects of opiates in combination with dthef prescribed controlled substances and
the risks of high levels of acetaminophen. .

c.  Respondent failed to.enter into a controtled substances agréement ‘with Patient E that
established boundaries for the on-geing prescribing of controlled substances for chronic pain.

"d.  Respondent prescribed long-acting opioids to Patient E without attempting to taper
the medications, particularly the hydrocodone. Respondent did not evaluate and make
adjustments to the prescribing (dose, frequency, type) in pursuit of the goal to used the lowest
effective total daily dose of medication. Respondent did not offer alternatives to the patient for
pain management, both pharmacologic and non-pharmacologic.

e.  Respondent prescribed an initial dose of Diazepam, a benzodiazepine, to Patient E for
generalized anxiety disordef withéut documented consideration of the .risks, benefits, alternatives

and potential adverse effects and/or without a referral to a psychiatrist.
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f - During the course of his treatment of chronic prescribing of controlled substances,
Respondent failed to document a treatment plan and conduct periodic reviews, By obtaining
random urine drug toxicology screens.

g.  Respondent billed his office visits with Patient E under a “99213” CPT code, which is
not supported by his documentation. . '

~ SIXTH CAUSE FOR DISCIPLINE
(U nprofessioilal Conduct re Patient F: Gross Negligence ahd/of Repeated Negligent Acts)

87. Respondent is subject to disciplinary action fc_)r unprofessional conduct under sections
2234 subd. (b) and/or 2234 subd. (c) in that Respondent’s overall conduct, acts and/or omiss'io;ls,
with regard to Patient F constitutes gross negligence and/or repeated ﬁegligent acts, as more fully
described herein below. | .

.88. On or about August 12,'20i 1, Respondent saw.Patient F, a 59-year-old female, whose
care was being tran_sfer.re‘d from her family practitionér. Respondent noted that Patient F had a
history that inclu;ied a motor vehicle accident 20 years prior, back pain for which she had ,been
prescribed Vicodin, and toSacco use (half-pack a day). Patient F was taking Vicodin for back
pain, Simvastatin for dyslipidemia, Lexapro for depression, and Ducosate for constipation. . |
Respondent’s impressions were spinal stenosis, hyperlipidemia, depression, and constipatién..

89. During almost six years of care for Patient F, Respondent ordered four CBC tests:
August 12, 2011; December 2, 2013; September 21, 2015; and, Noyember -1 1,2016. All four
CBC lab results showed a hemoglobin level below the cited normal range; Respondent never
acknowledged or documented informing Patient F of the abnormal results and never took action
to address the medical issue. .

90. During almost six years of care for Patient F (October 2011 through July 2017),
Respondent documented repeated readings of high blood pressure. Respoﬁdent, however, did not
measure and document the pé_ltient’s blood pressure at each visit. Respondx_ent also ne\;er
documented informiﬁg the patient about blood pressure goals, treatment alternatives, and

potential risks and complications related to high blood pressure.
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.potential adverse effects of the controlled substances prescribed, particularly the side effects of

constipation with chronic opiate use, and the clinically significant adverse effects (behavioral and

,partiéularly the hydrocodone. Respondent did not evaluate and make adjustments to the

91. Onorabout July 10, 2017, Respondent saw Patient F and recorded a blood pressure
reading of 160/90. Respdndenf prescribed #30 Lisinopril 10 mg. daily plus 11 refills, without
documenting that he informed the patient of the major side effects of the prescribed treatment.
Respondent also prescnbed #120 Norco 10/325. |

92. During almost six years of care for Patient F (August 2011 to J anuary 2017), Patient
F reported and/or Respondent noted depressxon as a diagnosis during at least 7 visits.
Respondent, however, did not address the Patient F’s depression'untii J anu‘ai'y 10,2017. At that
visit, Respondent noted that Patient F reported that she still has depression and that she used to
take anti-depressants but stopped in 2011 when she started seeing Respondent. Respoﬁdent
prescribed #90 Lexapro 10 mg. with 3 refills. |

93. Respondent’s overall conduct, acts and/or omissions, with regard to Patient F, as set
forth in paragraphs 87 througi; 92 herein, constitutes unprofessional conduct and is therefore
subject' to disciplinary ac:cion. More specifically, Respondent is guilty of unprofessiona1| conduct
with regard to Patient F as follows: | . |

a. Respondent failed to. document informed consent, advising Patient F of the risks and

addictive) of the chronic use of opiates.
b.  During the course of his treatment of chronic prescribing of controlled substances,
Respondent failed to document a treatment plan and conduct periodic reviews. Respondent

prescribed long-acting opioids to Patient F without attempting to taper the medications,

pfescrib'mg (dose, frequency, type) in pursuit of the goal to used the lowest effective total daily
dose of medication.
c.  Respondent failed to enter into a controlled substances agreement with Patient F that

established boundaries for the 6n-going prescribing of controlled substances for chronic pain.
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“depression for almost six years. Respondent failed to consider that patients using opiates on a

_described herein below.

d.  Respondent failed to appropriately evaluate, _interpret, and take action based on the
test results indicating hemoglobin be@ow the normal range, between August 12, 2011 and
November 11, 2016. _

e.  Respondent failed fo appropriately and timely address the patient’s high blood
pressure, early hypertension, for almost six years.

f Respondent.fa'liled to ainpropriately evaluate and attempt to treat the patient’s chronic |
constipation, which was attributed to the chronic use of opiates. '

g.  Respondent failed to appropriately assess and addres:s Patient F’s reports of
chronic basis have an increasgd risk for depressive symptoms.

SEVENTH CAUSE FOR DI_SCH’LINE
(Unprofessional Conduct re Patient G: Gross Negligence and/or Repeated Negligent Acts) .

94, Respondent is subject to disciplinary action for unprofessi‘oné.l conduct under sections

2234 subd. (b) and/or 2234 subd. (c) in that Respondent’s overall conduct, acts and/or omissions,

with regard to Patient G constitutes gross negligence and/or repeated negligent acts, as more fully

95.  On or about June 27, 2014, Respondent assumed care of Patient G, a 54-year-old
male with a history of édvanced prostate cancer who had a total prostatectomy in 2011, Patient G
had developed side effects from the treatment and his systemic chemotherapy had been
discontinued. l | ‘

96. Onor a_bout September 17, 2014, R;spc;ndent saw Patient G who reported developing
back pain a month prior to the visit. Respondent documented only that there was tenderness over
the lumbosacral drea and that “exercise makes it worse.” No spcciﬁc' examination and asses.smcn.t
Were documented. Respondent prescribed #100 Oxy IR 20 mg., every 4 hours as nccded'..
Respondent ordered a bone scan, which showed no metastasis.

97. On or about October 7, 2014, Respondent saw Patient G and the assessment was

prostate cancer. Respondent increased the prescription to #120 OxyIR 30 mg.
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" opioid, #60 Mc;rphine 60 mg. along with #120 OxyIR 30 mg. tablets.
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‘|| chronic basis.

- which are incorporated herein by reference as if fully set forth.

Y

98. Starting in or about September 2014, Patient G received controlled substances
prescriptions from two providers: short-acting oxycodone from Respondent, and short-acting .
hydrocodone from an oncologist. .

. 99.. On or about February 9, 2015, Respondent prescribed to Patient G a long-acting

100. Respondent’s overall conduct, acts and/or omissions, wi'thlregard to Patient G, as set
forth in paragraphs 94 through §9 herein, constitutes unprofessional conduct and is therefore
subject to discipl,ihary action. More speciﬁcally'z, Respondent is guilty of unprofessional conduct
with regard to Patient G as folloWs: | ‘

a. Réspondent failed to document performing appropriate'hevéluations a..nd spefciﬁé
medical indications to support his prescribing of controlled substances, particuldrly for non-
specific bacl; paiﬁ in 2014, Respondcnt failed to offer alternatives to treatment with controlled
substgnces.

b.  Respondent failed to document thaining informed consent from Patient G, advising

the patient of the risks and potential adverse effects of the controlled substances prescribed on a

c.  Respondent failed to enter into a controlled substances agreement with Patient G that
established boundaries for the on-going prescribing of controlled substances for chronic pain.

EIGHTH CAUSE FOR DISCIPLINE

(Unprofessional Conduct: Repeated i\Iegligent Acts re Patients A, B, C, D., E, F, and/or G)
- 101. Inthe altem'fltive, Respondent is subject to diséipﬁnary action for unprofessional
conduct, jointly and severally, under section 2234(c) for repested negligeﬁt acts with regard to his
acts and/or omissions with regards to Patient A and/or Patient B and/or Patient C and/or Patient D

and/or Patient E and/or Patient F and/or Patient G, as alleged in paragraphs 26 through 100,
I

1
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NINTH CAUSE FOR DISCIPLINE

. (U nprofessional Conduct re: Inadequate Medical Record Keeping:
Patients A, B, C, D, E, F, and/or G)

102. Respondent is subject to disciplinary action for unprofessional conduct under section
2266 for failurc. to maintain adequate and accurate records relating to the provision of services to
Patient A and/or Patient B and/or Patient C and/or Patient D and/or Patient E and/or Patien{ F
and/or Patient G, as alleged in paragraphs 26 through 100, which are incorporated herein by
reference as if fully set forth.

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Medical Board of California issue a decision:

1. Revoking or suspending Physician's and Surgeon's Certificate Nu-mber G 45225,
issued to John Winﬁrop Pierce, M.D.; _ '

2. Révoking, suspending or denying apprdval of John Winthrop Pierce, M.D.'s authority
to supervise physician assistants and advanced practice nurses;

3. Ordering John Winthrop Pierce, M.D., if placed on probation, to pay the Board the
costs of probation monitoring; and,

4,  Taking such other and further action as deemed necessary and proper.

DATED:  August 31, 2018 M

' KIVBERLY KIRCHMEYER/
Executive Dirgctor
Medical Board of California
Department of Consumer Affairs
State of California
Complainant

SF2018501026
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