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required to investigate each complaint received; others can exercise discretion. Investigations may or
may not be prompt, and may be dropped due to insufficient evidence, or may proceed to disciplinary
action, which may range from a warning, to education, to a limitation or removal of prescribing
privilege or the professional license. Board disciplinary actions may be reviewed by the state courts.
Boards also manage programs to assist in the identification, treatment and recovery of impaired
licensees.

Each professional category of licensing board has a national organization which serves all the state
boards; for medical boards, it is the Federation of State Medical Boards; for pharmacy boards, it is
the National Association of Boards of Pharmacy; for nursing boards, it is the National Council of
Boards of Nursing. The associations can be involved in a number of activities, such as: (1) the
sponsorship of annual meetings, (2) the appointment of study task forces to address specific issues
relevant to the regulation of that profession, and (3) a range of other technical assistance and
information activities, including newsletters, statistics about licenses and discipline, and preparation
of model laws and regulations.

[Back to the top]
Recent trends in state pain policy

In the last ten years, concerns about inappropriate discipline of physicians for use of opioid
analgesics for treatment of chronic pain has led to changes in state laws, medical board regulations,

and guidelines.@) (see Figure [) Although new state intractable pain treatment laws are intended to
improve access to pain management, they typically do not contain provisions which do this. Further,
IPTAs pose more requirements and restrictions on the prescribing of opioids for pain. Recently, state
medical boards have participated in pain management workshops and have begun adopting guidelines
(and in a few cases, regulations) to encourage improved pain management and to dispel physicians'

fear of discipline.@iﬂ) Additional workshops for state medical boards are scheduled during 1998.
To promote consistency in state medical policy, the Federation of State Medical Boards has adopted a
"Model Guidelines for the Use of Controlled Substances for the Treatment of Pain." The trend in new

state medical policy in pain management is likely to continue and may also affect pharmacy and
nursing practice regulation.

In the last several years new state-level initiatives to improve pain management(-l--l—) end-of-life care

have also emerged.(l-—z») These initiatives often involve the study of barriers to care, and are likely to
precipitate changes in state pain-related laws, regulations and other policies for the next several years.

[Back to the top]
Figure 1. Cumulative Pain-Related Policies in Effect, 1980-1897
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e FTAT — — ————
States with Prescription Monitoring Programs for Controlled Substances
Special Prescription Program " TypeofProgram Year
Enacted
California* "~ Triplicate - Schedule IT T 1940
Idaho " Triplicate - Schedule T o 1967
Ilinois "~ Triplicate - Schedule IT 1961
Michigan*¥ T Single copy - Schedule TI 1995
New York¥* ~ ~ ~ Triplicate - Schedule Il and R 1977
benzodiazepines
Texas** o " Triplicate - Schedule I~ 1997
Washington (for disciplinary purposes ~ Triplicate 1989
only) :
Electronic Data Transmission (EDT) programs
Hawaii N “Schedule I 1994
Indiana " “ScheduleIl 1995 T
Massachusetts ~~ Schedulell 1992
Nevada ~~ SchedulesII-IV 1997
Oklahoma ~ Schedulell 1990
Rhodelsland  ~ Schedulell’ =~ 1997
e A [, [
I Ve e T e
* Considering moving to EDT program
** Also EDT
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1L What Can State | and solutions differ from state to state.
Legislatures Do to

Improve Pain
Management

Create a multidisciplinary task force, commission or committee with public hearings to study

carefully the barriers to pain management for all types of pain patients in the state (cancer, chronic

Response: the most crucial step is to study the problem; the problems

non-cancer, post-surgical, sickle cell, AIDS, etc.); review relevant state policies outlined below; make

and implement recommendations in legislation (policy, budget), in leadership, public information,

education, training, program development, etc.

1. Drug, pharmacy, controlled substances policy 8700112307

Does the state controlled substances act recognize the essential medical uses of controlled substances

as in federal law and as recommended by the National Conference of Commissioners on Uniform
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State Laws?

Does state law or regulation unduly restrict prescribing of controlled substances, e.g., government-
required prescription forms; exclusion of addicts even if they have pain; require second opinion,
consultation or informed consent; legal terminology confusing addicts with pain patients/addict
reporting; limit number of dosage units of controlled substances (e.g., opioids) that can be prescribed
at one time; or limit unrealistically the period of validity of a prescription for a scheduled substance?

Does state policy allow physicians and pharmacists to take full advantage of the flexibility in federal
controlled substances regulation regarding faxing and partial dispensing of controlled substances
prescriptions?

2. Medical policy

Does the medical practice act or regulation contain any policies with regard to prescribing controlled
substances which are unduly restrictive or confusing when applied to the prescribing of controlled
substances for the treatment of pain? (i.e., no prescribing to addicts, even if they have pain?)

Does the medical board have a policy statement or guidelines which clarifies that the board
recognizes that the use of controlled substances for the treatment of chronic pain is accepted medical

practice and clarifies the principles which a physician can follow to confidently avoid the risk of
discipline or arrest by any agency in the state?

3. Facility regulation (hospice, nursing home, home care, etc.)

What is the attitude of the state facility regulators: is pain a priority or is the priority only to reduce
the use of controlled drugs; do certification and inspection criteria include assessment and treatment

of pain and training of patient care staff; is technical assistance on pain and symptom management
available?

4. State health policy

Does the state cancer control program include a funded emphasis on pain management and palliative
care for cancer patients in the state?

Is there a state Cancer Pain Initiative and does it have adequate membership and financial support?

Does the public have access to information about pain and symptom management including chronic
non-cancer pain, and where to go for help?

Does the 800 number for cancer information also include information about pain management?

Do managed care organizations have adequate policies: pain assessment, treatment, reimbursement,
appropriate access to specialists?

Does state Medicaid policy adequately reimburse the controlled drugs used in pain and symptom
management?

Does Workers Compensation adequately address the needs of people with chronic severe pain?
5. Drug enforcement policy 8700112308

Do the state agencies which are involved in drug law enforcement and monitoring of controlled
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substances prescribing, dispensing and patient use have adequate safeguards against the inappropriate
scrutiny of practitioners who legitimately prescribe and dispense controlled substances?

[Back to the top]
Are intractable pain treatment acts what we need?

A number of states have adopted legislation called "intractable pain treatment acts" (IPTAs).@-) The
1997 Supreme Court decision on assisted suicide is likely to stimulate even more interest in state
legislation to address inadequate pain management, including IPTAs.

IPTAs are often modeled after the highly publicized Texas Act which was passed in 1989. The main
goal of these laws was to address physician reluctance to prescribe opioids for the treatment of
chronic pain, due to their concern about regulatory scrutiny, by providing immunity from discipline
by state medical boards. These immunity laws are stimulated by patients and physicians who are
concerned about the undertreatment of chronic non-cancer pain; nevertheless, most IPTAs apply to
prescribing for any intractable pain patient, including those with cancer or AIDS.

However, IPTAs may not be the most direct way to address the desirable goal of relieving physician
concern about regulatory scrutiny. They also may create additional barriers for physicians and for
patients. For example, the language used in IPTAs implies that opioids are a last resort, and that use
of opioids is not considered part of ordinary medical practice. The use of the term "intractable"
implies pain that is not treatable, even though chronic pain is treatable. IPTAs exclude pain patients
who use drugs "nontherapeutically”, and they may impose additional requirements, such as required
consultation with another physician, and signed informed consent. Some states have adopted the
Texas IPTA and have thus added new restrictions and requirements for prescribing opioids for
"intractable pain." Subsequently, the Texas legislature corrected the deficiencies in its IPTA.

Further, IPTAs do not directly address the critical issue of how to improve patient access to pain
treatment or improve education of health professionals about pain management. The potential
benefits and risks of IPTAs are discussed in an article about the current status of intractable pain

treatment policy.@

A number of state medical boards have taken steps to improve pain management including
clarification of policy to address physician reluctance to prescribe. Working with state medical
boards is a more direct approach than legislation to clarify state opioid prescribing policy and to

encourage better pain management.('lfo)

Governments' increasing interest in pain is an opportunity to make lasting improvements in pain
management and to provide better patient access to pain care. Several states have created pain study

commissions or task forces.!!) This is a promising approach. It avoids "quick fix" legislation and
more importantly, it is a mechanism to study the unique needs of individual states, and respond
appropriately. A number of government agencies and professional organizations can be involved in
the study process. A commission or task force can take the time to identify the needs of a state,
including regulatory barriers that might otherwise be overlooked in simply adopting an IPTA.

[Back to the top]
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